BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 2001-65-C - ORDER NO. 2001-1089
NOVEMBER 30, 2001

IN RE: Generic Proceeding to Establish Prices for ORDER ON UNE RATES .5) l“j

BellSouth Telecommunications, Inc.’s ;
Interconnection Services, Unbundled )
Network Elements and other Related )
Services. )

The Commission first established permanent rates for unbundled network
elements (“UNEs”) and interconnection services in Orders dated June 1, 1998, and
September 18, 1998, in Docket No. 97-374-C.  Since that time, the Federal
Communications Commission (“FCC”) has issued numerous rulings and orders
concerning the interconnection services and UNEs that incumbent local exchange carriers
(“ILECs”) such as BellSouth Telecommunications, Inc. (“BellSouth”) must offer to
competing local exchange carriers (“CLECs”), and various courts have rendered
decisions interpreting the Telecommunications Act of 1996 (“1996 Act”) and the FCC’s
rule-makings pursuant to the 1996 Act. Also, by Order dated April 24, 2000, in Docket
No. 2000-0122-C, the Commission established interim deaveraged rates for certain UNEs
within the State of South Carolina in order to reflect geographic cost differences.

As a result of the various changes that have occurred since the Commission’s
original UNE Pricing Order, the Commission opened Docket No. 2001-65-C, at

BellSouth’s request, to conduct a generic proceeding to update the UNE rates that the

Commission established in 1998, to establish rates for additional UNEs identified by the
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FCC since the Commission’s earlier UNE Pricing Order, and to set permanent
geographically deaveraged rates for certain UNEs and combinations of UNEs. Various
CLECs intervened in this Docket.

The Commission conducted an evidentiary hearing on June 18-21, 2001, with the
Honorable William Saunders presiding. BellSouth was represented at the hearing by
Caroline N. Watson, Esquire, William F. Austin, Esquire, Andrew D. Shore, Esquire, and
L. Barbee Ponder 1V, Esquire. MCI WorldCom was represented by Darra W. Cothran,
Esquire, Janet Butcher, Esquire, and Susan Berlin, Esquire. The Consumer Advocate for
the State of South Carolina was represented by Elliott F. Elam, Jr., Esquire. The South
Carolina Cable Television Association was represented by Frank R. Ellerbe, III, Esquire.
Access Integrated Networks, Inc. was represented by John J. Pringle, Jr., Esquire.
NewSouth Communications; Nuvox Communications; Broadslate Networks of S.C., Inc.;
ITC DeltaCom Communications, Inc.; and KMC Telecom, were represented by Faye A.
Flowers, Esquire, Henry C. Campen, Jr., Esquire, Lori Reese, Esquire, and Nanette
Edwards, Esquire. The Commission Staff was represented by F. David Butler, Esquire.

BellSouth presented as witnesses and offered the direct and rebuttal testimony of:
Cynthia K. Cox; D. Daonne Caldwell, James W. Stegeman; and William H.B. Greer.
BellSouth also presented as witnesses and offered the rebuttal testimony of W. Gerald
Latham and W. Bernard Shell. The prefiled direct and rebuttal testimony of the
following BellSouth witnesses was entered into the record by stipulation: Ronald M.
Pate; Dr. Randall S. Billingsley; Walter S. Reid; W. Keith Milner; and G. David

Cunningham.
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NewSouth Communications, Inc.; Nuvox Communications, Inc.; Broadslate
Networks; Inc.; ITC"DeltaCom, Inc.; and KMC Telecom, Inc. jointly presented as
witnesses and offered the direct and surrebuttal testimony of the following witnesses:
Dean Fassett; Michael Starkey; Jerry Willis; and Don Wood. They also collectively filed
the direct testimony of Cynthia Wilsky, which was entered into the record by stipulation.
NewSouth filed the direct testimony of Jake E. Jennings, which was also entered into the
record by stipulation.

The South Carolina Consumer Advocate presented as a witness and offered the
direct testimony of Allen Buckalew. The Commission Staff filed the direct and
supplemental testimony of James McDaniel and the direct testimony of James Spearman
and David Lacoste, all of which was entered into the record by stipulation.

Each of the parties’ witnesses that testified at the hearing presented summaries of
their prefiled testimony. All prefiled testimony and accompanying exhibits were
admitted into the record without objection. The parties cross-examined all witnesses
other than those whose testimony was entered into the record by stipulation. Following
the hearing, the parties were afforded the opportunity to file briefs and/or proposed
orders.

The Commission thoroughly reviewed all of the briefs and proposed orders
submitted by the parties. Our decision on the disputed issues in this proceeding is set

forth below.
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LEGAL STANDARD FOR UNE PRICES

The pricing standards the Commission must follow are set forth in the 1996 Act
and applicable FCC regulations. The 1996 Act requires that rates for UNEs, be “just and
reasonable.” 47 U.S.C. § 252(d)(1). Congress also provided guidelines for just and
reasonable rates, mandating that rates: (1) be “based on the cost (determined without
reference to a rate-of-return or other rate-based proceeding) of providing the
interconnection or network element (whichever is applicable);” (2) Dbe
“nondiscriminatory;” and (3) “may include a reasonable profit.” Id.

In implementing the pricing standards under the 1996 Act, the FCC adopted a
forward-looking cost methodology dubbed “TELRIC” (short for Total Element Long Run
Incremental Cost). The FCC required forward-looking costs to be calculated assuming
that, at any given time, the ILEC uses “the most efficient network architecture, sizing
technology, and operating decisions that are operationally feasible and currently available
to the industry.” First Report and Order, In re: Implementation of Local Competition
Provisions in the Telecommunications Act of 1996, 11 FCC Rcd. 15499, § 620 (Aug. 8,
1996), vacated in part, Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8" Cir. 1997), rev’d. in
part, aff’d in part, MCI Corp. v. lowa Utils. Bd., 119 S. Ct. 721 (1999) (“First Report
and Order”). According to the FCC, this “hypothetical” network standard would “best

replicat[e] the conditions of a competitive market.” First Report and Order § 679.'

ot The Eighth Circuit Court of Appeals invalidated the hypothetical network
standard, but stayed its ruling pending review by the United States Supreme Court. Jowa
Utilities Board v. FCC, 219 F.3™ 744 (8" Cir. 2000), cert. granted in part, 121 S.Ct. 877,
148 L.Ed.2d 788 (2001).
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In setting UNE prices, the Commission cannot consider the amount of profit
CLECs can make. The FCC has expressly stated that whether a competitor can make a
profit is “irrelevant” in determining the appropriateness of UNE rates. See In the Matter
of Joint Application by SBC Communications Inc., Southwestern Bell Telephone
Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell
Long Distance for Provision of In-Region, InterLATA Services in Kansas and Oklahoma,
CC Docket No. 00-217, at § 92.

DECISION ON THE ISSUES

I UNE Rates.

BellSouth conducted cost studies to reflect the costs BellSouth expects to incur in
providing UNEs on a going-forward basis in South Carolina. In accordance with the
FCC’s rules, these costs are based on an efficient network designed to incorporate
currently available forward-looking technology, but recognizing BellSouth’s provisioning
practices and network guidelines, and including a reasonable allocation of shared and
common costs. Caldwell, Tr. at 738-739. BellSouth calculated recurring and
nonrecurring costs, as appropriate, for all UNEs.

Allen Buckalew, an economist, Tr. at 912-15, testified on behalf of the South
Carolina Consumer Advocate that BellSouth used reasonable input data to develop
appropriate recurring and nonrecurring charges for all UNEs. Buckalew, Tr. at 917. The
Commission examined BellSouth’s proposed rates and the underlying cost studies and we

agree that BellSouth’s proposed rates are “just and reasonable” and comply with all
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applicable requirements of the 1996 Act and FCC rules. In calculating the costs of
various UNEs and UNE combinations, BellSouth ran its loop model, the BSTLM, under
five different network scenarios. Caldwell, Tr. At 750-51; 825-30. We conclude, as has
each State commission that has considered the issue, that BellSouth’s use of five BSTLM
scenarios 1s appropriate and complies with the FCC’s pricing rules.

This Commission recognizes, as did the FCC, that there is a range of rates that
may meet the pricing standard set forth in the 1996 Act and FCC rules. We find that the
rates calculated using BellSouth’s models and inputs fall at the upper end of a range of
reasonable TELRIC rates. This Commission is committed to continuing the development
of local competition in South Carolina. We want to ensure that all CLECs serious about
doing business in South Carolina have a fair opportunity to succeed. Based on our pro-
competitive policy and the current economic conditions within this State, we hereby
adopt a competitive discount of 20% off BellSouth’s proposed recurring rates for all
UNE loops and combinations, except for BellSouth’s 4-wire DS1 digital loop, for which
we adopt a competitive discount of 30%, and a competitive discount of 50% off all of
BellSouth’s proposed nonrecurring charges. These discounts produce rates that are
within, and possibly below, any reasonable TELRIC range. The rates we adopt are set
* forth on Exhibit A hereto.

I1. Deaveraging.
The FCC’s rules requires state commissions to establish different rates for UNEs

in at least three cost-related rate zones within the state to reflect geographic cost
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differences. 47 C.FR. § 51.507(f). The rules, however, give state commissions
considerable latitude in determining how deaveraging should be accomplished.

BellSouth proposed deaveraging loop-related UNEs into three geographic areas
utilizing existing BellSouth rate groups based upon BellSouth’s General Subscriber
Services Tariff. Average monthly costs were calculated in each zone by weighting the
wire-center level costs produced by the BSTLM by wire center line counts. Cox, Tr. at
183.

BellSouth was the only party that proposed a deaveraging methodology. Under
BellSouth’s approach, customers who are located in the same geographic area and who
have similar local calling areas would be in the same deaveraged zone for UNE pricing.
Utilizing existing rate groups as the basis for establishing the three cost-related rate zones
also results in consistent prices for customers within the same geographic markets. Cox,
Tr. at 184.

Defining the three geographic zones by rate groups also provides consistency
between the structure of BellSouth’s retail services, resale and UNE prices. The need for
such consistency should be obvious, because CLECs use UNEs to compete with services
offered at retail by BellSouth. Unlike prices for UNEs, however, BellSouth’s rates for
basic service were established in an inverse relationship to cost in order to ensure
affordable local service for all urban and rural customers. As a result, deaveraging of
UNEs will result in rates that vary in the opposite direction from the prices for
BellSouth’s retail services. Deaveraging utilizing existing rate groups would ameliorate

this problem to some extent. Cox, Tr. at 184. For these reasons, and because it is
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consistent with the FCC’s rules, we adopt the deaveraging methodology proposed by
BellSouth.

III.  Collocation.

CLEC witness Don Wood opined that the costs of cageless physical collocation
and virtual collocation should be the same. Wood, Tr. at 1289. The crux of Mr. Wood’s
argument is that the costs should be the same because BellSouth places cageless physical
collocation within BellSouth’s equipment lineup. Wood, Tr. at 1288. We believe that
that assumption is incorrect. Cageless collocation and virtual collocation are very
different arrangements that cause BellSouth to incur different costs to provide. Shell, Tr.
at 537-538. BellSouth does not place cageless physical collocation equipment in a
BellSouth lineup. Shell, Tr. at 539. Rather, it places the CLEC’s equipment in an area
designated specifically for the CLEC’s equipment, just like in caged collocation. The
only difference is that no cage is constructed. Shell, Tr. at 538. (If the CLEC wants
BellSouth to construct a cage, that is a separate rate element in any event. Shell, Tr. at
538.)

Mr. Wood’s assumption that BellSouth places cageless physical collocation

within BellSouth’s equipment lineup is based on paragraph 42 of the FCC’s Advanced

!

"

R

Services Order, In the Matters of Deployment of Wireline Services Offering Advanced
Telecommunications Capability, CC Docket No. 98-147 (Mar. 31, 1999), which
purported to require ILECs to allow CLECs to place equipment within the ILEC’s
equipment lineup in physical cageless collocation arrangements. Tr. at 1339. Mr. Wood

conceded on cross-examination that the D.C. Circuit Court of Appeals expressly reversed



DOCKET NO. 2001-65-C — ORDER NO. 2001-1089
NOVEMBER 30, 2001
PAGE 9

paragraph 42 of the Advanced Services Order more than one year before Mr. Wood filed
his testimony relying on and quoting from paragraph 42. GTE Service Corp. v. FCC, 205
F.3d 416, 426 (D.C. Cir. 2000). See Tr. at 1341-1343 (quoting court decision vacating
paragraph 42). There is, therefore, no valid legal authority to support his argument.

IV.  Loop Conditioning.

Loop conditioning (also referred to as loop modification) is the removal of
devices such as load coils and bridged tap that are sometimes present on copper loops in
order to permit or enhance voice service over the loop, but diminish the loop’s capacity to
deliver advanced services. ILECs such as BellSouth are required to condition a loop
upon the request of a CLEC so that the CLEC can use the loop to provide xDSL service.
Third Report and Order, CC Docket No. 96-98 (Nov. 5, 1999) (“UNE Remand Order”),
99 190-91.

The FCC stated that BellSouth is entitled to recover the costs associated with loop
conditioning, notwithstanding that load coils and bridged tap may not be included in a
“forward-looking” network design. The FCC noted: “Under our rules, the incumbent
should be able to charge for conditioning such loops.” UNE Remand Order 9 193. See
also Advanced Services Order q 82 (concluding that “although loops of 18,000 feet or
shorter normally should not require voice-transmission enhancing devices, these devices
are sometimes present on such loops and the incumbent LEC should be able to charge for
conditioning such loops”).

We therefore conclude that BellSouth shall be entitled to charge CLECs for loop

conditioning, but that its proposed nonrecurring charges for loop conditioning shall,

e
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consistent with our decision set forth above, be reduced by 50%. We further conclude,
however, as have other state commissions in Bellsouth’s region, that BellSouth shall not
be permitted to recover its proposed ULM - Additive rate.

CLEC witness Fassett claims BellSouth’s loop conditioning study is overstated,
and he proposes alternative work activities and times for removing load coils. Mr.
Fassett’s “demonstration” in the hearing room of load coil removal from a splice case did
not appear to resemble the actual loop conditioning BellSouth witness Greer showed in
videos presented during his summary. BellSouth’s work tasks and times are based upon
its real experience with its actual network and reflect the costs that BellSouth will incur
to perform those tasks requested by CLECs. We approve the rates for loop conditioning
proposed by BellSouth as modified by the competitive discount set forth above.

V. Cost for the High Frequency Portion of the Loop.

Because voice and data communications travel over separate frequency bands of
a loop, it is possible for two different providers to provide a customer with voice and data
service. Line sharing refers to the situation where a CLEC provides xDSL service to a
customer using the same loop the ILEC uses to provide voice service to that customer.
Cox, Tr. at 227. Line splitting occurs when one CLEC provides voice service to an end
user over the same loop used by another CLEC to provide data/xDSL service. Id.
In accordance with the FCC’s requirement, BellSouth offers line sharing to
CLECs. BellSouth does not propose any charge for the portion of the loop used by the
CLEC to provide data service to the end user customer. The CLECs agree that no costs

should be attributed to the high frequency portion of the loop. Consumer Advocate
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witness Buckalew contends, however, that 50% of the cost of the loop should be
assigned to data and 50% to voice. Buckalew, Tr. at 925. According to Mr. Buckalew,
if a CLEC uses a loop to provide only voice service or only data service, then only 50%
of the cost of the loop should be reflected in the price of the loop. Buckalew, Tr. at 925-
26.

We reject Mr. Buckalew’s proposal for the following reasons: First, the FCC
stated that in setting prices for line sharing, “states may require that incumbent LECs
charge no more to competitive LECs for access to shared local loops than the amount of
loop costs the incumbent LEC allocated to ADSL services when it established its
interstate retail rates for those services. This is a straightforward and practical approach
for establishing rates consistent with the general pro-competitive purposes underlying
the TELRIC principles.” In re: Deployment of Wireline Services Offering Advanced
Telecommunications Capability and Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, CC Docket Nos. 98-147 and 96-98
(Dec. 9, 1999) (“Line Sharing Order”), at 139. The FCC was concerned with the
potential for a price squeeze if ILECs were to “allocate little or no costs to their xDSL
services, while competitive LECs, when offering xDSL service, must purchase access to
a second line and pay for the related unbundled network element rates, which includes a
loop cost for an entire loop.” Line Sharing Order, at 141. The FCC determined that
“[bly requiring incumbent LECs to provide access to the shared local loops for no more
than they allocate to their own xDSL services, the price squeeze may be redressed by

ensuring competitive LECs and ILECs incur the same cost for access to the bandwidth
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required to provide xDSL services.” BellSouth did not allocate any loop cost to its
interstate ADSL offering. Cox, Tr. at 230. Consequently, BellSouth did not, and should
not be required to, allocate any of the shared loop cost to the high frequency portion of
the loop.

Second, Mr. Buckalew failed to recognize the very important distinction between
line sharing and line splitting. The Line Sharing Order requires ILECs to share the
spectrum of the loop the ILEC is using to provide voice service. Mr. Buckalew
apparently assumes that the CLECs will agree to share with other CLECs the spectrum
of the loops ordered as UNEs from BellSouth, yet there is no requirement that they do
so. Mr. Buckalew’s recommendation to split the loop cost between the voice and data
providers removes any incentive for CLECs to engage in such sharing. Under Mr.
Buckalew’s proposal, the cost to the CLEC of any loop would be the same whether the
CLEC shares its loop or not. CLECs would no doubt prefer to have their own loop if
there is no financial motivation to share it (line splitting) with another CLEC. Mr.
Buckalew’s proposal would, therefore, eliminate one of the goals of the FCC by
ensuring that excess loop capacity is not utilized.

Third, if the Commission were to adopt Mr. Buckalew’s proposal, BellSouth
would be unable to recover 50% of the cost of each loop that provides only voice or only
data service. Such a result is unfair and undesirable.

V1.  Additional Pro-Competitive Rulings.

The Staff has recommended that, as a part of this Order, we adopt certain rulings

by Commissions in other states in BellSouth’s region.  We accept Staff’s
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recommendation. In order to further promote competition in South Carolina, we hereby
issue the following additional decisions:

A. Provision of Power in Collocation Arrangements.

While we believe BellSouth’s power charges are TELRIC compliant, we see no
downside to allowing CLECs to purchase power directly under certain circumstances.
The Commission therefore orders BellSouth to provide CLECs with the option to
purchase power directly from an electric utility company where technically feasible and
where space is available in a requested BellSouth central office.

If a CLEC exercises this option, the CLEC will be responsible for contracting
with the electric company for its own power feed and meter and will be financially
responsible for purchasing all equipment necessary, including inverters, batteries, power
boards, bus bars, BDFBs, backup power supplies and power cabling, to accomplish this
arrangement. The actual work to install the arrangement would be performed by a
BellSouth Certified Vendor hired by the CLEC. The CLEC must comply with all
applicable national, regional, state and local safety, electrical, fire and building codes,
including the National Electric Safety Code standards, in installing this power
arrangement, just as BellSouth is required to comply with these codes.

The CLEC must submit an application to BellSouth for the appropriate amount of
collocation space that the CLEC requires to install this type of power arrangement.
BellSouth will evaluate the request and determine if the appropriate amount of space is
available within the office for the installation of the CLEC's power equipment and

facilities. This type of power arrangement must be located in an appropriate area in the
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central office that has been properly conditioned for the installation of power equipment
and conforms to the applicable national, regional, state and local safety, electrical, fire
and building codes. BellSouth shall waive the application fee or any other non-recurring
charge that would otherwise be due from a CLEC that decides to reconfigure an existing
collocation power arrangement so as to purchase power directly from an electric utility
company as provided herein. The CLEC shall be responsible for the recurring charges
associated with the central office space needed for the collocation of this type of power
arrangement, including space required to place associated power-related equipment and
facilities (i.e., batteries, generator, power meter, etc.). If there is no space available for
this type of power arrangement in the requested central office, BellSouth may seek a
waiver of these requirements with the Commission for the central office requested.
Furthermore, the CLEC would still maintain the option to order its power needs directly
from BellSouth.

B. Provisioning Intervals for Cageless Collocation,

We have ruled previously that BellSouth should complete construction for
cageless collocation arrangements under ordinary conditions within 90 calendar days
from receipt of a Bona Fide Firm Order. Additionally, BellSouth’s tariff states that it
should complete construction for cageless collocation arrangements under extraordinary
conditions within a maximum of 130 calendar days from receipt of a Bona Fide Firm
Order. In order to stimulate competition to progress more rapidly, we hereby order
BellSouth to complete construction for cageless collocation arrangements under ordinary

conditions within 60 calendar days from receipt of a Bona Fide Firm Order, and within
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90 calendar days from receipt of a Bona Fide Firm Order under extraordinary conditions.
A Firm Order is considered Bona Fide when the CLEC has completed the application
process and submitted the Firm Order document, which indicates acceptance of the
Application Response provided by BellSouth. Ordinary conditions are defined as space
available with minor changes to support systems required, such as but not limited to,
HVAC, cabling and the power plant(s). Extraordinary conditions are defined to include,
but are not limited to, major BellSouth equipment rearrangement or addition; power plant
addition or upgrade; major mechanical addition or upgrade; major upgrade for ADA
compliance; environmental hazard or hazardous materials abatement; and arrangements
for which equipment shipping intervals are extraordinary in length. A CLEC and
BellSouth may mutually agree to renegotiate an alternative provisioning interval or
BellSouth may seek a waiver from these intervals from the Commission if more time is
needed to provision the cageless collocation arrangement.

C. Line Splitting.

The Commission has been advised by the Commission Staff that other BellSouth
states, including at least Georgia and Louisiana, have ruled BellSouth must provide the
splitter to CLECs engaged in a line splitting arrangement. This Commission will also
require BellSouth to provide the splitter in new line splitting arrangements as well as
existing arrangements, if requested by the CLEC. Where BellSouth provides the splitter,

it shall be entitled to the rates set forth on Exhibit A.
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D. UNE Combinations.

We have ruled previously that the law does not require BellSouth to combine for
CLEC: at cost-based rates UNEs that are not currently combined in BellSouth’s network.
We do not waver from that decision on legal grounds. We recognize, however, that other
States have ruled recently that policy considerations support a decision that BellSouth
should be required to combine for CLECs UNEs that are ordinarily combined in
BellSouth’s network, even if the particular elements being proposed are not physically
connected at the time the order is placed. We hereby join those other States and conclude
that BellSouth shall provide for CLECs, at cost-based rates, combinations of UNEs that
are ordinarily combined in BellSouth’s network, regardless of whether the UNEs are in
fact combined at the present time. The recurring rates for such new combinations shall
be the same as the recurring rate for an existing combination. The nonrecurring rate for a
new loop/port combination shall be the sum of the nonrecurring rate for the loop and the
nonrecurring rate for the port. The nonrecurring rate for a new loop/transport
combination shall be the sum of the nonrecurring rate for the loop and the nonrecurring
rate for transport. To the extent that the Commission has not established nonrecurring
rates for a particular new combination, the nonrecurring rate shall be the sum of the

nonrecurring rates for the individual elements being ordered.
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VII. Future Review.

Although the Commission believes that the rates adopted herein will promote the
continued development of local competition in South Carolina, the setting of rates clearly
is not an exact science. For this reason, should any party wish for this Commission to
consider further evidence regarding the cost of provisioning UNEs or population shifts
that could lead to modification of the rate groups contained in the three zones, the
Commission will entertain a petition by the parties to consider this evidence and may
decide whether to update UNE rates based upon such further evidence in a subsequent
docket.

This Order shall remain in full force and effect until further Order of the
Commission.

IT IS SO ORDERED.

BY ORDER OF THE COMMISSION:

g7

Chairman

ATTEST:

Mf/&\/&%

Executive /’é(ctor
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